


upon compelling compassionate release grounds; and 5) the hearings held by this Court on April
27,2020 and April 28, 2020 at which the Court stated that, while it would prefer that BOP
release Mr. Musumeci to home confinement on April 29, 2020, if BOP fails to do so the Court
would quickly decide the compassionate release motion. (The Court incorporates into this
Decision & Order the full transcripts of the proceedings held on April 27, 2020 and April 28,
2020.)

The Court without hesitation grants Musumeci’s motion for a compassionate release.
The Court reduces Defendant’s sentence to time served effective immediately, followed by five
years of supervised release. The BOP is respectfully directed to release Mr. Musui__:ci to his
daughter, Jessica Beatty, no later than noon on April 29, 2020.

I. Background

Jeffrey Musumeci (“Musumeci” or “Defendant”) is, as noted, a 66 year old male with
serious documented medical issues, including Type II Diabetes, high blood pressure,
hyperlipidemia, kidney disease, esophageal reflux disorder, claustrophobia, knee pain, and dental
needs. After his arrest by the NYPD in a sting operation and following his refusal to plead
guilty to a state charge in exchange for a six month sentence, Mr. Musumeci was prosecuted by
the U.S. Attorney’s Office. Following a federal jury trial and conviction, Musumeci was
sentenced to a mandatory 15 year term of imprisonment.

A model prisoner, Musumeci was scheduled by BOP Allenwood, Pennsylvania to be
released to a residential reentry center on Wednesday, April 29, 2020. Musumeci’s fear of
COVID-19 along with his severe claustrophobia and esophageal reflux disorder, among other
things, caused him to decline to serve 14 days of COVID-19 quarantine in BOP Allenwood’s

Special Housing Unit (“SHU”) prior to his release. And, because he declined to quarantine at
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Il Findings

The Court’s findings are as follows:

1- Astonishingly, because of Musumeci’s emotional incapacity to endure SHU, BOP has
arbitrarily pushed back Musumeci’s release date to June 25, 2020. It did this notwithstanding
that Defendant has proposed a release plan (to his daughter’s home) that has been verified and
accepted by the U.S. Probation Department. Ms. Beatty has also proposed to pick up her father
at Allenwood on April 29, 2020 and to drive him to her home. Defendant would reside with her
and her family and would be quarantined in his own living space in her home for at least 14
days.

2- The Court further finds that in the particular circumstances of this case, exhaustion of
remedies is not jurisdictional and may be waived.? Defendant filed a petition with the Warden of
Allenwood seeking compassionate release on April 20, 2020. It is not clear whether BOP has, in
fact, acted on the petition since BOP had initially scheduled the Defendant’s release for tomorrow,
April 29, 2020, but then appears unilaterally to have rescheduled his release to June 25, 2020.
During the hearing held on April 27, 2020, the Court advised the parties that it believed there were
extraordinary and compelling reasons warranting Musumeci’s April 29, 2020 release to his daughter.

See United States v. Haney, 19 cr 541 (“The Court [] has the discretion to waive the exhaustion

requirement where, as here, strict enforcement of the 30-day waiting period would not serve the[]
Congression. objectives. And in the extraordinary circumstances now faced by prisoners as a result

of the COVID-19 virus and its capacity to spread in swift and deadly fashion, the objective of

? “[I}n the extraordinary circumstances now faced by prisoners as a result of the COVID-19

virus and its capacity to spread in swift and deadly fashion, the objective of meaningful and prompt
judicial resolution is clearly best served by permitting {the defendant] to seek relief before the 30-day
period has elapsed.” United States v. Haney, 19 cr 541, Opinion and Order dated April 13, 2020
at 10.
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