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Rule 408. Compromise and Offers to Compromise 

Evidence of (1) furnishing or offering or prom-
ising to furnish, or (2) accepting or offering or 
promising to accept, a valuable consideration in 
compromising or attempting to compromise a 
claim which was disputed as to either validity 
or amount, is not admissible to prove liability 
for or invalidity of the claim or its amount. Evi-
dence of conduct or statements made in com-
promise negotiations is likewise not admissible. 
This rule does not require the exclusion of any 
evidence otherwise discoverable merely because 
it is presented in the course of compromise ne-
gotiations. This rule also does not require exclu-
sion when the evidence is offered for another 
purpose, such as proving bias or prejudice of a 
witness, negativing a contention of undue delay, 
or proving an effort to obstruct a criminal in-
vestigation or prosecution. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1933.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

As a matter of general agreement, evidence of an 
offer-to compromise a claim is not receivable in evi-
dence as an admission of, as the case may be, the valid-
ity or invalidity of the claim. As with evidence of sub-
sequent remedial measures, dealt with in Rule 407, ex-
clusion may be based on two grounds. (1) The evidence 
is irrelevant, since the offer may be motivated by a de-
sire for peace rather than from any concession of weak-
ness of position. The validity of this position will vary 
as the amount of the offer varies in relation to the size 
of the claim and may also be influenced by other cir-
cumstances. (2) a more consistently impressive ground 
is promotion of the public policy favoring the com-
promise and settlement of disputes. McCormick §§ 76, 
251. While the rule is ordinarily phrased in terms of of-
fers of compromise, it is apparent that a similar atti-
tude must be taken with respect to completed com-
promises when offered against a party thereto. This 
latter situation will not, of course, ordinarily occur ex-
cept when a party to the present litigation has com-
promised with a third person. 

The same policy underlies the provision of Rule 68 of 
the Federal Rules of Civil Procedure that evidence of 
an unaccepted offer of judgment is not admissible ex-
cept in a proceeding to determine costs. 

The practical value of the common law rule has been 
greatly diminished by its inapplicability to admissions 
of fact, even though made in the course of compromise 
negotiations, unless hypothetical, stated to be ‘‘with-
out prejudice,’’ or so connected with the offer as to be 
inseparable from it. McCormick § 251, pp. 540–541. An in-
evitable effect is to inhibit freedom of communication 
with respect to compromise, even among lawyers. An-
other effect is the generation of controversy over 
whether a given statement falls within or without the 
protected area. These considerations account for the 
expansion of the rule herewith to include evidence of 
conduct or statements made in compromise negotia-
tions, as well as the offer or completed compromise it-
self. For similar provisions see California Evidence 
Code §§ 1152, 1154. 

The policy considerations which underlie the rule do 
not come into play when the effort is to induce a credi-
tor to settle an admittedly due amount for a lessor 
sum. McCormick § 251, p. 540. Hence the rule requires 
that the claim be disputed as to either validity or 
amount. 

The final sentence of the rule serves to point out 
some limitations upon its applicability. Since the rule 
excludes only when the purpose is proving the validity 
or invalidity of the claim or its amount, an offer for an-
other purpose is not within the rule. The illustrative 
situations mentioned in the rule are supported by the 
authorities. As to proving bias or prejudice of a wit-

ness, see Annot., 161 A.L.R. 395, contra, Fenberg v. 
Rosenthal, 348 Ill. App. 510, 109 N.E.2d 402 (1952), and 
negativing a contention of lack of due diligence in pre-
senting a claim, 4 Wigmore § 1061. An effort to ‘‘buy off’’ 
the prosecution or a prosecuting witness in a criminal 
case is not within the policy of the rule of exclusion. 
McCormick § 251, p. 542. 

For other rules of similar import, see Uniform Rules 
52 and 53; California Evidence Code § 1152, 1154; Kansas 
Code of Civil Procedure §§ 60–452, 60–453; New Jersey 
Evidence Rules 52 and 53. 

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE 
REPORT NO. 93–650 

Under existing federal law evidence of conduct and 
statements made in compromise negotiations is admis-
sible in subsequent litigation between the parties. The 
second sentence of Rule 408 as submitted by the Su-
preme Court proposed to reverse that doctrine in the 
interest of further promoting non-judicial settlement 
of disputes. Some agencies of government expressed the 
view that the Court formulation was likely to impede 
rather than assist efforts to achieve settlement of dis-
putes. For one thing, it is not always easy to tell when 
compromise negotiations begin, and informal dealings 
end. Also, parties dealing with government agencies 
would be reluctant to furnish factual information at 
preliminary meetings; they would wait until ‘‘com-
promise negotiations’’ began and thus hopefully effect 
an immunity for themselves with respect to the evi-
dence supplied. In light of these considerations, the 
Committee recast the Rule so that admissions of liabil-
ity or opinions given during compromise negotiations 
continue inadmissible, but evidence of unqualified fac-
tual assertions is admissible. The latter aspect of the 
Rule is drafted, however, so as to preserve other pos-
sible objections to the introduction of such evidence. 
The Committee intends no modification of current law 
whereby a party may protect himself from future use of 
his statements by couching them in hypothetical con-
ditional form. 

NOTES OF COMMITTEE ON THE JUDICIARY, SENATE 
REPORT NO. 93–1277 

This rule as reported makes evidence of settlement or 
attempted settlement of a disputed claim inadmissible 
when offered as an admission of liability or the amount 
of liability. The purpose of this rule is to encourage 
settlements which would be discouraged if such evi-
dence were admissible. 

Under present law, in most jurisdictions, statements 
of fact made during settlement negotiations, however, 
are excepted from this ban and are admissible. The only 
escape from admissibility of statements of fact made in 
a settlement negotiation is if the declarant or his rep-
resentative expressly states that the statement is 
hypothetical in nature or is made without prejudice. 
Rule 408 as submitted by the Court reversed the tradi-
tional rule. It would have brought statements of fact 
within the ban and made them, as well as an offer of 
settlement, inadmissible. 

The House amended the rule and would continue to 
make evidence of facts disclosed during compromise ne-
gotiations admissible. It thus reverted to the tradi-
tional rule. The House committee report states that 
the committee intends to preserve current law under 
which a party may protect himself by couching his 
statements in hypothetical form [See House Report No. 
93–650 above]. The real impact of this amendment, how-
ever, is to deprive the rule of much of its salutary ef-
fect. The exception for factual admissions was believed 
by the Advisory Committee to hamper free communica-
tion between parties and thus to constitute an unjusti-
fiable restraint upon efforts to negotiate settlements— 
the encouragement of which is the purpose of the rule. 
Further, by protecting hypothetically phrased state-
ments, it constituted a preference for the sophisticated, 
and a trap for the unwary. 

Three States which had adopted rules of evidence pat-
terned after the proposed rules prescribed by the Su-
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preme Court opted for versions of rule 408 identical 
with the Supreme Court draft with respect to the inad-
missibility of conduct or statements made in com-
promise negotiations. [Nev. Rev. Stats. § 48.105; N. Mex. 
Stats. Anno. (1973 Supp.) § 20–4–408; West’s Wis. Stats. 
Anno. (1973 Supp.) § 904.08]. 

For these reasons, the committee has deleted the 
House amendment and restored the rule to the version 
submitted by the Supreme Court with one additional 
amendment. This amendment adds a sentence to insure 
that evidence, such as documents, is not rendered inad-
missible merely because it is presented in the course of 
compromise negotiations if the evidence is otherwise 
discoverable. A party should not be able to immunize 
from admissibility documents otherwise discoverable 
merely by offering them in a compromise negotiation. 

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT 
NO. 93–1597 

The House bill provides that evidence of admissions 
of liability or opinions given during compromise nego-
tiations is not admissible, but that evidence of facts 
disclosed during compromise negotiations is not inad-
missible by virtue of having been first disclosed in the 
compromise negotiations. The Senate amendment pro-
vides that evidence of conduct or statements made in 
compromise negotiations is not admissible. The Senate 
amendment also provides that the rule does not require 
the exclusion of any evidence otherwise discoverable 
merely because it is presented in the course of com-
promise negotiations. 

The House bill was drafted to meet the objection of 
executive agencies that under the rule as proposed by 
the Supreme Court, a party could present a fact during 
compromise negotiations and thereby prevent an op-
posing party from offering evidence of that fact at trial 
even though such evidence was obtained from independ-
ent sources. The Senate amendment expressly pre-
cludes this result. 

The Conference adopts the Senate amendment. 

Rule 409. Payment of Medical and Similar Ex-
penses 

Evidence of furnishing or offering or promis-
ing to pay medical, hospital, or similar expenses 
occasioned by an injury is not admissible to 
prove liability for the injury. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1933.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

The considerations underlying this rule parallel those 
underlying Rules 407 and 408, which deal respectively 
with subsequent remedial measures and offers of com-
promise. As stated in Annot., 20 A.L.R.2d 291, 293: 

‘‘[G]enerally, evidence of payment of medical, hos-
pital, or similar expenses of an injured party by the op-
posing party, is not admissible, the reason often given 
being that such payment or offer is usually made from 
humane impulses and not from an admission of liabil-
ity, and that to hold otherwise would tend to discour-
age assistance to the injured person.’’ 

Contrary to Rule 408, dealing with offers of com-
promise, the present rule does not extend to conduct or 
statements not a part of the act of furnishing or offer-
ing or promising to pay. This difference in treatment 
arises from fundamental differences in nature. Commu-
nication is essential if compromises are to be effected, 
and consequently broad protection of statements is 
needed. This is not so in cases of payments or offers or 
promises to pay medical expenses, where factual state-
ments may be expected to be incidental in nature. 

For rules on the same subject, but phrased in terms 
of ‘‘humanitarian motives,’’ see Uniform Rule 52; Cali-
fornia Evidence Code § 1152; Kansas Code of Civil Proce-
dure § 60–452; New Jersey Evidence Rule 52. 

Rule 410. Inadmissibility of Pleas, Plea Discus-
sions, and Related Statements 

Except as otherwise provided in this rule, evi-
dence of the following is not, in any civil or 
criminal proceeding, admissible against the de-
fendant who made the plea or was a participant 
in the plea discussions: 

(1) a plea of guilty which was later with-
drawn; 

(2) a plea of nolo contendere; 
(3) any statement made in the course of any 

proceedings under Rule 11 of the Federal Rules 
of Criminal Procedure or comparable state 
procedure regarding either of the foregoing 
pleas; or 

(4) any statement made in the course of plea 
discussions with an attorney for the prosecut-
ing authority which do not result in a plea of 
guilty or which result in a plea of guilty later 
withdrawn. 

However, such a statement is admissible (i) in 
any proceeding wherein another statement made 
in the course of the same plea or plea discus-
sions has been introduced and the statement 
ought in fairness be considered contempora-
neously with it, or (ii) in a criminal proceeding 
for perjury or false statement if the statement 
was made by the defendant under oath, on the 
record and in the presence of counsel. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1933; Pub. 
L. 94–149, § 1(9), Dec. 12, 1975, 89 Stat. 805; Apr. 30, 
1979, eff. Dec. 1, 1980.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

Withdrawn pleas of guilty were held inadmissible in 
federal prosecutions in Kercheval v. United States, 274 
U.S. 220, 47 S.Ct. 582, 71 L.Ed. 1009 (1927). The Court 
pointed out that to admit the withdrawn plea would ef-
fectively set at naught the allowance of withdrawal and 
place the accused in a dilemma utterly inconsistent 
with the decision to award him a trial. The New York 
Court of Appeals, in People v. Spitaleri, 9 N.Y.2d 168, 212 
N.Y.S.2d 53, 173 N.E.2d 35 (1961), reexamined and over-
turned its earlier decisions which had allowed admis-
sion. In addition to the reasons set forth in Kercheval, 
which was quoted at length, the court pointed out that 
the effect of admitting the plea was to compel defend-
ant to take the stand by way of explanation and to 
open the way for the prosecution to call the lawyer who 
had represented him at the time of entering the plea. 
State court decisions for and against admissibility are 
collected in Annot., 86 A.L.R.2d 326. 

Pleas of nolo contendere are recognized by Rule 11 of 
the Rules of Criminal Procedure, although the law of 
numerous States is to the contrary. The present rule 
gives effect to the principal traditional characteristic 
of the nolo plea, i.e., avoiding the admission of guilt 
which is inherent in pleas of guilty. This position is 
consistent with the construction of Section 5 of the 
Clayton Act, 15 U.S.C. § 16(a), recognizing the inconclu-
sive and compromise nature of judgments based on nolo 
pleas. General Electric Co. v. City of San Antonio, 334 F.2d 
480 (5th Cir. 1964); Commonwealth Edison Co. v. Allis- 
Chalmers Mfg. Co., 323 F.2d 412 (7th Cir. 1963), cert. de-
nied 376 U.S. 939, 84 S.Ct. 794, 11 L.Ed.2d 659; Armco Steel 
Corp. v. North Dakota, 376 F.2d 206 (8th Cir. 1967); City of 
Burbank v. General Electric Co., 329 F.2d 825 (9th Cir. 
1964). See also state court decisions in Annot., 18 
A.L.R.2d 1287, 1314. 

Exclusion of offers to plead guilty or nolo has as its 
purpose the promotion of disposition of criminal cases 
by compromise. As pointed out in McCormick § 251, p. 
543 

‘‘Effective criminal law administration in many lo-
calities would hardly be possible if a large proportion 
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