UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF NEW YORK

- - - - - - - 4 - 2 - < - - - - =X
ABC LEATHER DI STRI BUTORS, | NC.,
Plaintiff, CONSENT PRE- TRI AL ORDER
- agai nst - ____Cv. ____(LLY
THE SUNNYSI DE BANK, N. A.,
Def endant .
T ¢

The parties, having exchanged proposed findings and
counter-findings of fact in accordance with the pre-trial pro-
cedures of United States District Judge Louis L. Stanton,

hereby submt the foll ow ng:

A. Agreed Findings of Fact

1. Plaintiff ("ABC') is a New Jersey corporation
engaged in the business of inmporting, processing and selling
| eat her, having its principal place of business in Jersey City,
New Jer sey.

2. At all relevant tinmes herein, ABC s president was
one Sanuel Smth.

3. Defendant ("Sunnyside") is a national banking

associ ati on engaged in the business of banking in the state of



New York, having its principal place of business in New York,
New Yor k.

4. In or about January 1975, ABC opened a checking
account with Sunnyside at its main branch in New York City.

5. One of ABC s suppliers after January 1975 was a
Brazilian export conpany, Brazilian Leather Exports ("BLE").

6. BLE' s bank in Brazil was the Comrercial Bank of
Brazil ("CBB").

7. On or about Decenber 1, 1975, on written
application by ABC, Sunnyside opened an irrevocabl e docunentary
letter of credit to the benefit of CBB in Brazil (the "CBB
credit") in the anount of $700,000 and with an expiration date
of June 1, 1976. A copy of the CBB credit will be nmarked as
Joint Trial Exhibit 1.

8. On or about Decenber 8, 1975, ABC executed a
demand note in the amount of $700,000 to the benefit of
Sunnyside to cover the CBB credit. A copy of this demand note
will be marked as Joint Trial Exhibit 2.

9. The busi ness purpose of the CBB credit, as
conmmuni - cated to Sunnyside, was to i nduce CBB to provide
inventory financing to ABC s Brazilian supplier, BLE

10. Sunnysi de personnel drafted the wording of the CBB

credit.



11. On April 13, 1976 Jonat han Jones of Sunnyside's

| nt ernati onal Departnent tel ephoned Sanuel Smth with regard to

a telex. A copy of the telex will be marked as Joint Trial
Exhi bit 3.

12. On or about April 20, 1976, Sunnyside remtted
payment of $700, 000 to CBB.

13. On or about April 20, 1976, Sunnyside sent an
advi ce of paynment to ABC. This advice of payment will be
mar ked as Joint Trial Exhibit 4.

14. ABC did not receive any docunentation from
Sunnyside with respect to the drawing of the CBB credit until
t he commencenent of this action.

15. On or about May 1, 1976 Sunnyside called the
$700, 000 demand not e and demanded paynment in full. ABC nmade
paynment in full on or about May 31, 1976.

16. In August 1976 Sunnyside received docunments from
CBB purporting to fulfill the docunentary requirenmnents of the
CBB credit. These docunents will be marked respectively as
follows: a signed sight draft for $700, 000 dated March 21,
1976--Joint Trial Exhibit 5A; a bank statenment relating to
BLE' s accounts at CBB--Joint Trial Exhibit 5B; and two

telegranms from CBB to BLE--Joint Trial Exhibits 5C, 5D

B. Plaintiff's Proposed Findi ngs of Fact
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1. ABC communicated to Sunnyside in April 1976 that
it did not intend to be obligated under the CBB credit after
the expiration date of June 1, 1976 and unless the requisite
docunments were received. (Testinony of Samuel Smth; text of
CBB credit, Joint Trial Exhibit 1).

2. After April 13, 1976 ABC made conti nued demands on
Sunnysi de for the docunents called for under the CBB credit.
Docunments reflecting such demands will be marked as Plaintiff's
Exhibits 1, 2, and 3. (Testinmony of Sanmuel Smth; Deposition
of Jonat han Jones, pp. 31-33; Telegranms from ABC to Sunnysi de,
Plaintiff's Exhibits 1, 2, and 3).

3. Sunnyside did not request on April 13, 1976 or
thereafter a waiver of the docunentary requirenents of the CBB
credit and no such waiver was ever given. (Testinmony of Sanuel
Smith; Deposition of Jonathan Jones, pp. 38-41; Deposition of
Harvey Harris, vice-president of Sunnyside's Commpdity Finance
Di vi sion, pp. 102-06).

4. In March and April of 1976 BLE was not in materi al
breach of any of its obligations to CBB. (Testinony of Daniel

Darnel, former president of BLE)

C. Defendant's Proposed Findi ngs of Fact

1. During the tel ephone conversati on between Smth

and Jones with regard to the telex received on April 13, 1976,

4



Jones read the entire telex to Smith and advised Smth that the
docunentary requirenments had not been received. (Testinony of
Jonat han Jones; Deposition of Samuel Smth, pp. 59-62).

2. By word and conduct, ABC waived its right to
insist that the required docunents be received before paynent
was made under the CBB credit. (Testinony of Jonathan Jones;
Testimony of Frederick Foster; CBB credit, Joint Trial Exhibit
1; CBB telex, Joint Trial Exhibit 3; Advice of paynent, Joint
Trial Exhibit 4; Smith letter to Jones dated April 30, 1976,
Def endant's Exhibit A).

3. BLE had failed to repay ampunts due CBB and was in
default at the time CBB drew under the CBB credit. (BLE |oan
application form Joint Trial Exhibit 6; BLE bank statenment,
Joint Trial Exhibit 5B; two telegrans from CBB to BLE, Joint
Trial Exhibits 5C and 5D; Testinony of Ricardo Ram rez, vice-

presi dent of CBB).

D. Expert Wtnesses

The plaintiff does not intend to call upon any expert
witness to testify.

The defendant intends to call upon the foll ow ng
expert witness to testify:

1. Frederick Foster



E. Premarked Joint Trial Exhibits

The parties hereby stipulate and agree that the
foll owing exhibits may be received, with the Court's approval,
in evidence at trial as premarked joint trial exhibits:

1. CBB letter of credit

2. $700,000 demand note to benefit of Sunnyside

3. CBB telex to Sunnyside

4. Advice of paynment from Sunnyside to ABC

5A. Signed draft for $700, 000

5B. BLE bank st at enment

5C. Telegram from CBB to BLE dated Feb. 21, 1976

5D. Telegram from CBB to BLE dated March 10. 1976

F. Premarked Di sputed Exhibits

The parties have not been able to agree on the
adm ssibility of the follow ng premarked exhi bits which they
intend to offer at trial.
The plaintiff will offer the follow ng exhibits to be
received in evidence, to which the defendant objects:
1. Tel egram from ABC to Sunnysi de dated April 15,
1976
(Def endant obj ects on grounds of
authenticity pursuant to Fed. R Evid.
901) .

2. Tel egram from ABC to Sunnysi de dated April 22,

1976



(Def endant obj ects on grounds of
authenticity pursuant to Fed. R Evid.
901) .

3. Tel egram from ABC to Sunnysi de dated May 5,

1976
(Def endant obj ects on grounds of
authenticity pursuant to Fed. R Evid.
901) .
The defendant will offer the followi ng exhibit to be

received in evidence, to which plaintiff objects:
A. Smith letter to Jones dated April 30, 1976

(Plaintiff objects on grounds of hearsay
pursuant to Fed. R Evid. 802).

G. Type of Trial and Estimted Length

1. Plaintiff has made a demand for trial by jury.

2. Plaintiff estimates that it will take half a day
to present its case.

3. Defendant estimates that it will take half a day

to present its case.

Dat ed: New Yor k, New Yor k

(Dat e)
FI RM NAME

By

( Si gnat ure)
Address and tel ephone No.
Attorneys for Plaintiff(s)



Dat ed:

So Ordered.

New Yor k, New Yor k

(Dat e)

FI RM NAME

By

(Si gnature)
Address and tel ephone No.

Attorneys for Defendant(s)

u S D J.



